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QUESTIONS PRESENTED 

1. (a) Can appellant raise venue for the first time in this 
Court and if so was venue proved where the testimony reveals 
that appellant took a prescription to a pharmacist at 522% K 
Street NE.; where an officer assigned to the Narcotic Squad 
of the Metropolitan Police Department answered the call 
placed by the pharmacist; and further where appellant testi¬ 
fied she worked at Emergency and Episcopal Hospitals and 
that she went to the drugstore in question because she lived in 
the area and it was established that appellant lived at 620 
Third Street NE.? 

(b) Where an indictment charged that appellant “procured 
a document * * * to be falsely and fraudulently executed’’, 
was venue proved by showing that appellant took a forged 
prescription to a pharmacist at 522% K Street NE. and that 
an officer assigned to the Narcotic Squad of the Metropolitan 
Police Department responded to a call from the pharmacist; 
and further where it was shown that appellant worked at both 
Emergency and Episcopal Hospitals and lived at 620 Third 
Street NE.? 

2. (a) Did appellant by introducing evidence in her own 
behalf waive her right to insist upon a motion for a directed 
verdict of acquittal at the close of the government’s case? 

(b) Considering the evidence in its entirety did the govern¬ 
ment prove that the prescription was forged in its entirety and 
that appellant’s acts were done knowingly and willfully? 

3. (a) Can appellant urge that the argument of the prose¬ 
cutor to the jury was improper where it was based on the 
record and was not misleading and where the only possible mis¬ 
statement could not have been prejudicial? 

(b) Was the prosecutor’s cross-examination proper? 

4. Did appellant receive the effective assistance of counsel? 

(i) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12282 

Thelma L. Johnson, appellant 
v. 

United States op America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On December 14, 1953, a three-count indictment which 
charged appellant violations of 18 U. S. C. 1001 and 26 U. S. C. 
3793 was filed in the United States District Court for the Dis¬ 
trict of Columbia (R. 78-80). On December 18,1953, the ap¬ 
pellant was arraigned and plead not guilty. Trial was had on 
March 4, 1954, at which time the jury found appellant guilty 
as charged in counts one and two (R. 82). The Government’s 
motion to dismiss count three had previously been granted 
(R. 82). On March 10, 1954, appellant made a motion for a 
new trial, and/or judgment of acquittal. This motion was 
denied after argument on March 19,1954 (R. 84). On the same 
date appellant was sentenced to a general sentence of imprison¬ 
ment for one to three years (R. 85). Notice of appeal was filed 
on March 29,1954 (R. 86). 

Frank L. Colbert , a pharmacist, with a place of business at 
522*4 K Street NE., was the first of three witnesses called by 
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the Government to prove the allegations contained in the in¬ 
dictment. He testified that appellant, who was wearing a white 
uniform, entered his store and, after informing him she was 
a nurse, presented him with a prescription for 30 cubic centi¬ 
meters of Demarol, which allegedly was for one of her patients. 
Mr. Colbert became suspicious because the doctor’s signature 
didn’t appear correct—it had been scratched over. He in¬ 
formed appellant that it would take a little time and she would 
have to wait. He then checked his physicians’ record but could 
not find the doctor’s name which was on the prescription. Mr. 
Colbert then called the Episcopal Ear, Nose, and Throat Hos¬ 
pital (the hospital listed on the prescription) and they had no 
record of Doctor Smith, who had allegedly signed the prescrip¬ 
tion, so he got in touch with the Narcotics Squad of the Metro¬ 
politan Police Department. Demarol is a habit-forming nar¬ 
cotic 1 (R. 9-13). 

Officer Guy W. Holcomb, of the Narcotic Squad of the Metro¬ 
politan Police Department, testified that on August 25,1953, in 
response to a call, he and a fellow officer went to a drugstore 
located at 522*4 K Street NE. They arrived at about 3:15 
p. m., at which time Mr. Colbert indicated that appellant was 
leaving the store, apparently without having gotten the pre¬ 
scription. The officers went outside and asked appellant to 
accompany them back into the drugstore in order to discuss 
the narcotic prescription she had presented to the pharmacist. 
After returning to the store a conversation took place between 
appellant, the officers, and the pharmacist. Mr. Colbert opened 
the conversation by saying that appellant had presented him 
with a prescription for filling. He thought there was some¬ 
thing wrong with the physician’s name and he called to verify 
the prescription with the doctor. The doctor’s secretary in¬ 
formed him that the doctor had been dead for about a year. 
In response to a question from the officers the appellant stated 
that she had gotten the prescription from George Sweet’s sister. 
(The prescription was for one George Sweet.) George Sweet, 
the appellant stated, was in Episcopal Eye, Ear, and Throat 
Hospital and she was to deliver the narcotic drug to him when 

*It Is necessary to have a doctor’s prescription in order to purchase 
Demarol from a druggist (R. 12). 
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she went back to work at the hospital. The officer later con¬ 
fronted appellant with Mrs. Sanford, George Sweet’s only sis¬ 
ter. Mrs. Sanford denied ever seeing appellant before. Appel¬ 
lant stated that Mrs. Sanford was not the person who had given 
her the prescription. Officer Holcomb checked and found that 
George Sweet was released from the hospital on the afternoon 
of August 24, 1953 (the day before appellant presented the 
prescription to the pharmacist). Mr. Sweet was also present 
at the time. At that time he couldn’t talk so he wrote on a 
little pad. He stated that he didn’t know anything about being 
the recipient of any narcotic drugs, and that he certainly 
hadn’t ordered them. George Sweet did state that he knew 
the appellant and had seen her when she worked as a practical 
nurse when he was in Emergency Hospital as a patient. The 
officer also called Dr. Smith and was informed that he had died 
in December of 1952 in the state of Maryland. Officer Holcomb 
identified a photostatic copy of a burial certificate which came 
from the Bureau of Vital Statistics of the District of Columbia 
Government. The officer testified that the certificate indicates 
Doctor Smith was buried on January 3, 1953. in Rock Creek 
Cemetery (R. 14-20). 

Mrs. Nellie May Sanford testified that George Sweet is her 
brother and that he was in the Eye, Ear, and Throat Hospital 
from August 13,1953, until August 24, 1953. She visited him 
most every day that he was there. Mrs. Sanford had never 
seen appellant until she met her in the Narcotics Squad Room of 
the Metropolitan Police Department. She denied that she had 
ever asked appellant to present the prescription to the pharma¬ 
cist to be filled. She concluded by saying that her brother was 
present but that he has cancer of the throat and that his larynx 
and vocal cords had been removed and, although he has a speak¬ 
ing tube, there is some question whether he will be able to speak. 
Thereupon the government closed its case without calling Mr. 
Sweet to testify (R. 20-23). 

Prior to appellant taking the stand in her own defense, her . 
counsel made a motion for a judgment of acquittal which was 
denied (R. 23-24). Appellant testified that she is a nurse and 
that on August 25,1953, she was employed at both Emergency 
and Episcopal Hospitals. Early in the morning (7: 30 a. m.) 
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(R. 36) on that date, while she was at Episcopal Hospital an 
unidentified lady 2 approached her in the hall and, after identi¬ 
fying herself as the sister of George Sweet, who was one of her 
patients, 3 asked her if she would mind getting a prescription 
filled (R. 24-28). She agreed and took the prescription which, 
as appellant knew, was for Demarol, to a store at 522V-> K Street 
NE. (R. 27, 28, 30, 38). When she entered the store she gave 
the prescription to a girl who took it to the pharmacist (Mr. 
Colbert). Mr. Colbert told her that it would take a little time 
to fill. Appellant told the pharmacist that she had to know the 
cost before it was filled, as it w r as for one of her patients, and 
she was given only five dollars (R. 37-38). 

Appellant admitted, that not only had she been taking 
the same drug (Demarol) but that she had previously used 
another drug. She contended that she took these drugs which 
had been prescribed by a doctor for isolated intense temporal 
pain (R. 27). However, she did admit that at the time she was 
arrested the police pulled out the lining of her pocketbook and 
they found an empty bottle which had contained Demarol 4 
and a needle 1 (R. 47). Appellant denied that she used this 
particular needle for the administering of narcotics to herself. 
The needle she used was larger and someone always injected it 
for her (R. 41-42). Although the bottle containing Demarol 
which she had on her person when arrested was purchased on 
August 6, less than three weeks from the date of her arrest, she 
did not know how much it cost. She explained that a friend 
had made that purhcase for her (R. 34, 44, 45, 40, 41). 

At the conclusion of appellant’s testimony her counsel re¬ 
newed his motion for a judgment of acquittal. The govem- 

3 This was not Mrs. Sanford (R. 17, 22, 25). 

‘Appellant testified (R. 27-2S) that she had been George Sweet’s nurse all 
night (August 24th-25th). It appears that George Sweet had left the hospi¬ 
tal on August 24th (R. 17, 21). She contended that she treated this patient 
at both Emergency and Episcopal Hospitals. However, Sweet told Officer 
Holcomb that she was a practical nurse at Emergency Hospital. Mrs. San¬ 
ford, a sister of Mr. Sweet, and in fact his only relative, who visited him 
most every day that he was in Episcopal Hospital, denied ever seeing appel¬ 
lant prior to her arrest (R. 21-22). 

4 Appellant stated that the bottle had fallen over behind her bathtub after 
she had about three doses of it (R. 41). 

* Appellant contended that she had forgotten that this was in her handbag 
(R. 47). 
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ment agreed to dismiss count three and the court overruled the 
motions as to counts one and two (R. 51-52). After argument 
by counsel for both sides and instructions by the court, the 
jury found appellant guilty of counts one and two (R. 77-78). 

On March 16, 1954, appellant filed a motion for a new trial. 
This motion was denied after argument on March 19, 1954 
(R. 102). Appellant was sentenced to a general sentence of 
imprisonment of one to three years (R. 105). 

STATUTES INVOLVED 

Title 18, U. S. Code, §1001: 

Statements or entries generally. 

Whoever, in any matter within the jurisdiction of any 
department or agency of the United States knowingly 
and willfully falsifies, conceals or covers up by any 
trick, scheme, or device a material fact, or makes any 
false, fictitious or fraudulent statements or representa¬ 
tions, or makes or uses any false writing or document 
knowing the same to contain any false, fictitious or 
fraudulent statement or entry, shall be fined not more 
than $10,000 or imprisoned not more than five years, or 
both. June 25,1948, c. 645, 62 Stat. 749. 

Title IS, U. S. Code, § 3793: 

Penalties and forfeitures. 

(a) Fraudulent bonds, permits, and entries 
(1) Penalty. Every person who— 

(A) Simulation or execution. Simulates or 
falsely or fraudulent executes or signs any bond, 
permit, entry, or other document required by the 
provisions of the internal revenue laws, or by any 
regulation made in pursuance thereof, or 

(B) Procuring execution. Procures the same to 
be falsely or fraudulently executed, or 

(C) Aiding in execution. Advises, aids in, or 
connives at such execution thereof— 

shall be imprisoned for a term not less than one year nor 
more than five years, and 

324554—54-2 
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(2) Forfeiture. The property to which such false or 
fraudulent instrument relates shall be forfeited. 

(b) Fraudulent returns, affidavits, and claims 
(1) Assistance in preparation or presentation. Any 
person who willfully aids or assists in, or procures, coun¬ 
sels, or advises the preparation or presentation under, 
or in connection with any matter arising under, the 
internal revenue laws, of a false or fraudulent return, 
affidavit, claim, or document, shall (whether or not such 
falsity or fraud is with the knowledge or consent of the 
person authorized or required to present such return, 
affidavit, claim, or document) be guilty of a felony, 
and, upon conviction thereof, be fined not more than 
$10,000, or imprisoned for not more than five years, or 
both, together with the costs of prosecution. 

STTMMABY OF ARGUMENT 

I 

Appellant is now barred from contending that venue was 
not proved as she did not raise this in the lower court. In any 
event, proving that the crime occurred at 522*4 K Street NE.; 
that Officer Holcomb -who is assigned to the Narcotic Squad 
of the Metropolitan Police Department responded to a call 
and investigated the case; that appellant worked at Emer¬ 
gency and Episcopal Hospitals and lived at 620 3rd Street 
NE., is sufficient proof of venue. Venue may be proved by 
circumstances and inferences and where appellant was charged 
with procuring a document to be falsely and fraudulently exe¬ 
cuted (count two), the fact that the document was discovered 
at 522*4 K Street NE.; that appellant lived at 620 3rd Street 
NE.; and worked at both Episcopal and Emergency Hospitals 
is sufficient proof of venue considering the type of crime in¬ 
volved. 

II 

Appellant, by introducing evidence in her own behalf, 
waives her right to insist upon a motion for a judgment of 
acquittal made at the close of the Government’s case. Con¬ 
sidering the evidence in its entirely, and assuming arguendo 
that the Government must prove the prescription w T as forged 
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in its entirety, the rule enunciated in Curley v. United States, 
81 U. S. App. D. C. 389, 160 F. 2d 299 (1947), was satisfied. 
The prescription which was presented to the pharmacist by 
appellant was allegedly signed by a Dr. H. L. Smith. The 
Government established that this doctor had died approxi¬ 
mately eight months prior to the date the prescription was 
dated and presented. Appellant admitted that during the 
same month she was arrested she had used the same kind of 
narcotics she attempted to purchase. In addition appellant 
had an empty narcotic bottle and a needle hidden behind the 
lining of her pocketbook when arrested, and she left the store 
apparently without explanation and without getting her pre¬ 
scription filled when the officers entered. It is obvious that 
appellant was using a forged prescription to obtain narcotics 
to satisfy her own craving. 


Ill 

The argument of the prosecutor was based upon the record, 
and was not misleading. The only possible misstatement was 
not prejudicial to appellant and she cannot be heard to com¬ 
plain now for the first time. Appellant’s contention that the 
prosecutor asked prejudicial and improper questions is with¬ 
out merit. No question which was allegedly improper is set 
forth. Appellant only states that the questions involved came 
when she was cross-examined and that they concerned Dr. 
Morris. All the prosecutor was trying to establish from this 
series of questions was that appellant was in fact a user of 
narcotics. This, of course, was established, and appellant can¬ 
not say she was prejudiced. 

' IV 

There are few trials free from mistakes of counsel. Here 
appellant selected her own counsel and made no objections to 
his conduct of the trial. Now for the first time she objects to 
the fact that her counsel permitted certain evidence to be 
admitted. She also objects to her counsel’s closing argument. 
The fact that defense counsel did not object when the Govern¬ 
ment offered certain evidence does not mean she did not re¬ 
ceive the effective assistance of counsel. Defense counsel was 
doing no more than being cooperative. And in counsel’s closing 
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argument to the jury he did not say that the evidence justi¬ 
fied a verdict of guilty. Appellant argues that her trial coun¬ 
sel implied “That he recommended a plea of guilty to the 
charge.” Even if true, this is quite different from telling the 
jury that a verdict of guilty was proper. Counsel argued that 
although he had talked with appellant and told her her chances 
were not good that she had insisted she was innocent of the 
charge and intended to stand trial. So, far from conceding 
any of appellants’ rights away, counsel actually was able to 
put before the jury appellant’s insistence that she was innocent. 
Under the circumstances counsel’s conduct was prefectly 
proper. 

I 

Venue was proved 

Appellant argues that the Government failed to prove venue 
because although the record reveals the street address (in¬ 
cluding the section of the city) no mention was made that this 
street was in the limits of the District of Columbia (Br. pp. 
9-10). Appellant is now barred from so contending as she did 
not raise this in the lower court. Lii v. United States, 198 F. 2d 
109 (9th Cir. 1953); Benway v. People of Michigan, 26 F. 2d 
168, certiorari denied 278 U. S. 615; Sloane v. United States, 
47 F. 2d 889 (10th Cir. 1931). But assuming arguendo that it 
can be raised the contention has no merit. 

The record reveals that Frank L. Colbert testified that he 
was a pharmacist with a place of business at 522*4 K Street 
NE., and that appellant entered his place of business and gave 
him a prescription (R. 9-10). The record also reveals that 
Officer Holcomb, who was assigned' to the Narcotic Squad of 
the Metropolitan Police Department, testified that in response 
to a call he went to 522*4 K Street NE., where he talked with 
appellant and Mr. Colbert concerning the prescription in ques¬ 
tion (R. 14). Furthermore, appellant testified that she went 
to the drugstore in question because she lived in that area and 
she was on her way to work (R. 37). It was established that 
appellant lived at 620 Third Street NE. (R. 25). The ques¬ 
tion of venue almost identical to this has been raised and re¬ 
jected by both this Court and the Municipal Court of Ap- 
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peals on several occasions. George v. United States, 75 U. S. 
App. D. C. 197, 125 F. 2d 559 (1942); Read v. United States, 
55 App. D. C. 43,299 F. 918 (1924); Hoover v. District of 
Columbia, 42 A. 2d 730 (Mun. Ct. App. 1945); Weather- 

holz v. District of Columbia -A. 2d-(Mun. Ct. App. 

November 16, 1954). In the Hoover case the court in dis¬ 
cussing a question similar to that presented here stated: 

As a third ground for reversal appellants point to the 
failure of the Government to offer specific proof that 
the offenses were committed in the District of Colum¬ 
bia. The police officers gave the location of the house 
as 601 New Jersey Avenue or 601 New Jersey Avenue 
NW. But no witness said the house was in the Dis¬ 
trict of Columbia. Probably it would have been more 
satisfactory to prove by one or more witnesses that the 
house was within the jurisdictional limits of the court; 
“but venue may be proved by circumstances and in¬ 
ferences and the commonly accepted meaning of words 
as well as by precise description.” George v. United 
States, 75 U. S. App. D. C. 197, 125 F. 2d 559, 563. In 
the case just cited the proof of venue was identical with 
this, except for the additional fact (which was not 
stressed by the court) that there the defendant’s con¬ 
fession was on its face taken at the “Office of The Rob¬ 
bery Squad, Metropolitan Police Department, Wash¬ 
ington, D. C.” 

Appellant also argues that venue was not proved in regard 
to the second count which charged that appellant “within the 
District of Columbia # * * procured a document # * * to be 
falsely and fraudulently executed.” However venue can be 
proved by circumstances and inferences and the commonly 
accepted meaning of words as well as by precise description. 
George v. United States, supra, Read v. United States, supra. 
See also Casey v. United States 276 U. S. 413 at 417,418 (1928). 
In the Read case the appellant contended that there was no 
proof that the forgery involved in that case occurred in the 
District of Columbia. In disposing of that contention this 
Court said (55 App. D. C. at 45): 
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* * * The instrument bore the name of the real 
estate firm with which defendant was negotiating in the 
District, to which firm defendant had been referred by 
another local real estate dealer. The evidence, there¬ 
fore, fully justified the inference that the forgery was 
committed in this District, where the instrument was 
produced and uttered. 

And in Underhill's Criminal Evidence, 4th Edition (1935) 
it is stated in Section 97 that: 

* * * the venue shall be proved by circumstantial 
evidence is necessarily the case in respect to forgery and 
similar crimes, which are secretly planned and commit¬ 
ted, out of sight of all but the accomplices of the crimi¬ 
nal. Hence the venue of the crime of forging bank notes 
or of uttering forged instruments may be correctly 
inferred by the jury from evidence that forged and 
counterfeit notes and implements for their manufac¬ 
ture were found in the possession of the accused in the 
county as alleged, or that he had always resided in the 
county and confessed there, or that he uttered the for¬ 
geries in such county. [Footnotes omitted.] 

The crime in the instant case is similar to those discussed by 
Underhill and by this Court in the Read case. In fact the in¬ 
stant case is much stronger than the Read case as here appel¬ 
lant was a local resident, who, at the time of the offense, worked 
sixteen hours a day in two local hospitals. Appellant's con¬ 
tentions in regard to venue are clearly without merit. 

II 

The trial court properly denied the motion for a judgment of 

acquittal 

Appellant argues that the trial court erred in failing to grant 
her motion for a directed verdict of acquittal. Of course, ap¬ 
pellant, by introducing evidence in her own behalf, waived the 
right to insist upon her motion for a judgment of acquittal made 
at the end of the evidence for the Government. Ladrey v. 
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United States, 81 U. S. App. D. C. 127, 155 F. 2d 417 (1946); 
Hall v. United States, 83 U. S. App. D. C. 166, 168 F. 2d 161, 
cert, denied 334 U. S. 853 (1948); Luv. United States, 198 F. 2d 
109 (9th Cir. 1953); United States v. Goldstein, 168 F. 2d 666 
(2d Cir. 1948). Rule 29 of the Federal Rules of Criminal Pro¬ 
cedure, providing that the motion may be renewed after the 
jury is discharged, applies only to the motion for judgment of 
acquittal made at the close of all the evidence and not to the 
motion made at the close of the Government’s case. Mosca v. 
United States, 174 F. 2d 448 (9th Cir. 1949). Thus, the issue 
before this Court is whether the trial judge erred in refusing the 
motion for a judgment of acquittal made at the close of all 
the evidence. 7 

The requirements as to quantity and character of proof, such 
as to warrant submission of a case to the jury have been compre¬ 
hensively set forth by this Court in Curley v. United States, 81 
U. S. App. D. C. 389, 160 F. 2d 229, cert, denied 331 U. S. 824 
(1947). It was there said (81 U. S. App. D. C. at 392, 393): 

* * * upon a motion for a directed verdict [judg¬ 
ment of acquittal], the judge must assume the truth of 
the Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn therefrom. 

The true rule, therefore, is that a trial judge, in passing 
upon a motion for directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
to the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evi¬ 
dence there must be such doubt in a reasonable mind, he 
must grant the motion; or, to state it another way, if 

7 Appellant received a general sentence of one to three years. Therefore, 
since a conviction under either count could support the sentence (see 18 
U. S. C. § 1001 and 26 U. S. C. § 3793), it is not necessary to uphold more than 
one count. Classen v. United States, 142 U. S. 140,146 (1891); Pinkerton v. 
United States, 328 U. S. 640, 641 (1946); United States v. Williams, 175 F. 
2d 715 (7th Cir. 1949) ; Nomec v. United States, 191 F. 2d 810 (9th Cir. 1951); 
McDonald v. United States, 200 F. 2d 502 (5th Cir. 1952) ; Whitfield v. Ohio, 
297 U. S. 431, 438 (1935). 
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there is no evidence upon which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt, the 
motion must be granted. If he concludes that either of 
the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter. 

And later at 397: 

If the evidence reasonably permits a verdict of ac¬ 
quittal or a verdict of guilty, the decision is for the jury 
to make. In such case, an appellate court cannot dis¬ 
turb the judgment of the jury. 

Applying the tests enunciated in the Curley case, supra, to all 
the evidence adduced at the trial, and drawing the reasonable 
inferences therefrom, it is clear that appellant’s contention is 
without merit. Appellant first argues that the Government 
failed to prove that the prescription was “forged in its entirety.” 
Assuming, arguendo, that it was incumbent upon the Govern¬ 
ment to prove the prescription was forged in its entirety, the 
rule enunciated in Curley was more than satisfied. 8 The Gov¬ 
ernment proved, and appellant admitted, that she went to a 
store at 522*4 K Street NE., and presented a prescription for 
30 cubic centimeters of Demarol, which is a habit-forming nar¬ 
cotic drug. Mr. Colbert, the pharmacist, testified that when 
appellant entered his store, she had on a white uniform and, 
after informing him she was a nurse, she presented him with 
the prescription, which was allegedly for one of her patients. 
Mr. Colbert became suspicious because the signature appeared 
to have been scratched over. He checked his physicians’ record 
but could not find any record of a Dr. H. L. Smith, so he got in 
touch with the Narcotics Squad of the Metropolitan Police 
Department. When two officers from the Narcotics Squad 

' But under 28 U. S. C. § 1001 it is not necessary to prove that the pre¬ 
scription was forged in its entirety. The language in the indictment 
(count one) stating that the appellant knew that the prescription “had 
been forged in its entirety” is therefore surplusage and can be disregarded. 
Consequently, it was not necessary under count one to prove that the 
prescription was forged in its entirety, although the Government did offer 
such proof. See Tomplinson v. United States, 68 App. D. C. 106, 93 F. 2d 
652 (1937) : 27 Am. Jur. Indictments and Informations, { 110. 
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arrived, they observed appellant leaving the store before get¬ 
ting her prescription filled. 9 After Officer Holcomb and his 
partner returned to the store with appellant, Mr. Colbert in¬ 
formed them that he had called the doctor. The doctor’s secre¬ 
tary told him that the doctor had been dead for about one year. 
Officer Holcomb also called Dr. Smith’s office and was informed 
that he had died in December of 1952. 10 Officer Holcomb found 
out that he died in the State of Maryland. He was buried 
January 3, 1953, in Rock Creek Cemetery. The Government 
introduced without objection a certificate of death and a burial 
transit permit, which shows that Dr. Smith was buried approx¬ 
imately eight months prior to the commission of the crime. n 
Officer Holcomb testified that this certificate indicates Dr. 
Smith was buried “on January 3, 1953, at Rock Creek Ceme¬ 
tery.” Appellant had said at the time of her arrest that the 
sister of the person for whom the narcotics were intended had 
given her the prescription. Therefore, the Government pro¬ 
duced the only sister of Mr. Sweet, the supposed recipient, and 
she testified that she had never seen appellant until she met 
her in the Narcotics Squad of the Metropolitan Police Depart¬ 
ment. And from appellant’s own testimony it seems apparent 
that she was attempting to buy the narcotics for her own use by 
presenting a forged prescription. She admitted that during 
the same month she was arrested, someone had purchased the 
same narcotic for her and she had used a portion of it. 12 And 
when she was arrested, the police found, hidden behind the 

•Flight, of course, is evidence of a consciousness of guilt. See Under¬ 
hill's Criminal Evidence, Fourth Edition, § 253 (1935). 

" Even If this evidence was hearsay error in reception of evidence in 
the absence of an objection cannot be reviewed on appeal, Budd v. United 
States, 48 App. D. C. 332 (1919); Beard v. United, States, 65 App. D. C. 
231, 82 F. 2d 837, cert, denied 298 U. S. 655; Sykes v. United States, 79 
U. S. App. D. C. 97, 143 F. 2d 140: Fisher v. United States, 92 U. S. App. 
D. C. 247. 205 F. 2d 702 (1953), cert, denied 346 U. S. 872. 

“And it was stipulated that the person referred to in the documents 
was Dr. Smith (R. 102,99, 20). 

“She had a prescription from a Dr. Morris for these narcotics. His 
registration number with the Bureau of Internal Revenue is 5098. See 
Exhibit No. 4. The prescription in this case bore a registration number of 
5097. See Exhibit No. 1. 
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lining of her pocketbook, a needle 13 and an empty bottle which 
had contained 30 cubic centimeters of Demoral—the same drug 
and the same amount which she was attempting to purchase. 
Furthermore, her entire story, from beginning to end, had a 
sound of fabrication. It makes little sense to say appellant was 
buying narcotics for a stranger to be delivered to a patient in 
a hospital. This makes less sense when it is realized that the 
supposed patient had left the hospital the day before appellant 
was arrested. 14 And if appellant was his nurse the entire time 
he was in the hospital as she claimed (R. 29, 25-26) and had 
in fact just left him (R. 27-28), she should have known this. 15 
And to say that she did not buy the narcotics for her own use, 
in light of her narcotic history (including the fact that when 
arrested appellant had hidden behind the lining of her pocket- 
book a needle and an empty bottle of Demarol), is unbeliev¬ 
able. Her unexplained exit from the store when the police 
officers entered 16 must also be considered. It is therefore sub¬ 
mitted that these facts conclusively proved that the prescrip¬ 
tion in question was a forgery and that appellant was attempt¬ 
ing to secure narcotics to satisfy her own craving. There is 
no other explanation of these circumstances. 17 The trial court, 

“Appellant contended that this needle was not used for administering 
narcotics. 

“Appellant was arrested on August 25th (R. 14, 27), but the supposed 
recipient, George Sweet, left the hospital on August 24th (R. 17, 21). 

“Although appellant contended she was Mr. Sweet’s nurse the entire 
time he was in the hospital, Mrs. Sanford, who was his only sister and 
visited him almost every day, stated that she had never seen appellant 
prior to the confrontation in the Narcotic Squad. And Officer Holcomb 
testified that at the same time Mr. Sweet said he had known appellant 
at Emergency Hospital as distinguished from Episcopal Hospital. 

“In fairness to the appellant, the Government does not contend that 
these officers were in uniform. 

” Appellant argues that the government did not rule out the alternative 
possibility (Br. p. 7) that the prescription was. in fact, made by the same 
Smith whose burial certificate was put in evidence, but that he either ac¬ 
cidentally misdated it 1953 instead of 1952, or that the date alone was 
altered. An examination of the prescription reveals that the date was not 
altered. And the web of circumstances produced in the instant case clear¬ 
ly proved that the prescription was not accidentally misdated. Appellant 
also argues that the Government did not rule out the alternative that there 
was not another Dr. Smith. This was specifically ruled out by the testimony 
of the pharmacist who testified that he examined his physicians record 
and could not find any Dr. H. L. Smith. Furthermore, Officer Holcomb 
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therefore, properly denied the motion for a judgment of 
acquittal. 18 

Ill 

The prosecutor’s argument to the jury and his cross-examina¬ 
tion of appellant was proper 

Appellant contends that the argument of the prosecutor to 
the jury was prejudicial. This is an objection which is raised 
here for the first time. Appellant contends that the prosecutor 
misstated the evidence in his argument and that these mis¬ 
statements were prejudicial. The trial judge in this case in¬ 
structed the jury that “What the attorneys say to you is en¬ 
titled to your careful consideration insofar as you find it logical 
and reasonable, and in accordance with the evidence” (R. 66). 
The trial judge also instructed the jury that they are “not only 
the judges of the facts but” “are the judges of the credibility of 
the witnesses” (R. 67). So the jury could not very well have 
been misled by the prosecutor. And this is apparent when his 
argument is compared wfith the evidence. 1 ® The first statement 
complained of appears at page 54 of the record. The prose¬ 
cutor said: 

checked and found out that the Dr. Smith involved in this case had been 
dead for a period of time. 

" The above discussion clearly demonstrates that appellant acted knowing¬ 
ly and willfully as alleged in count one. Appellant’s argument in this 
regard (Br. p. 9) is without any substance. 

“The law is settled that counsel in closing arguments are given wide 
latitude as long as there is a basis of fact for their argument. Pritchett v. 
United States, S7 U. S. App. D. C. 374, 185 F. 2d 438 (1950). In Di Carlo v. 
United States, C F. 2d 364 at 36S (2nd Cir. 1725) Judge Hand said: “He 
[the United States Attorney] is an advocate, and it is entirely proper for 
him as earnestly as he can to persuade the jury of the truth of his side of 
which he ought to be thoroughly convinced before he begins at all. To shear 
him of all oratorical emphasis, while leaving wide latitude to the defenses 
is to load the scales of justice; it is to deny what has always been an 
accepted incident of jury trials, * • And in La Feber v. United States, 
59 F. 2d 5S8 (1932) the court approved the following language (59 F. 2d at 
590) : “To entitle the accused to a reversal when objection is made and 
the language not withdrawn it must appear that the matter objected to was 
plainly unwarranted and so improper as to be clearly injurious to the 
accused”. See also Mellor v. United States, 160 F. 2d 757 at 765 ( 8th Cir. 
1947); and United States v. Battiato, 204 F. 2d 717 (7th Cir. 1953). 
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And was she, ladies and gentlemen of the jury, at that 
time, on August 24th at the time of her arrest, was she 
out of Demarol? She claims she was addicted to it, 
that is, she used it, and was she at that time in need of 
Demarol and as a result of that was passing this pre¬ 
scription knowing that it was forged, in order to get 
Demarol for own personal use? Isn’t that only logical 
when we find the needle and all right on her? 

The argument of the prosecutor is supported by the record 
as there was evidence that appellant used Demarol—she in 
fact so testified. There was also evidence that when she was 
arrested that a needle and an empty bottle of Demarol were 
found in her possession. Appellant’s argument appears to be 
bottomed upon the contention that the prosecutor used the 
word “addicted” when appellant denied that she was addicted. 
True, appellant denied she was addicted, but she did admit that 
in the same month she was arrested she had used Demarol. 
And it was testified that Demarol was a habit-forming drug. 
So the evidence introduced by the Government and which 
came from appellant’s own lips indicates that she was a user 
even if she was not yet “hooked.” Furthermore, the prosecutor 
after saying that appellant was addicted said “that is, she used 
it.” This correction, made by the prosecutor, without it even 
being requested by either the court or defense counsel, leaves 
no question but that the entire quotation of the prosecutor was 
completely supported by the record. 

Appellant also complains that the prosecutor committed 
prejudicial error when he argued that: 

* * * and I say this prescription from Doctor Morris 
shows that the defendant had just received this Demarol 
about August 6, 1953; so, ladies and gentlemen, from 
her own testimony I believe she said something about 
she called up the doctor and told the doctor that this 
bottle had fallen over behind the bath tub, or lost a cer¬ 
tain amount of it; so I say from the evidence in this case 
it really shows you that she herself at that time was in 
need of Demarol, and because of that she passed or 
uttered this prescription in order to satisfy that desire; 
so, from all the evidence in the case, ladies and gentle- 
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men of the jury, the Government is asking you for a 
verdict of guilty as charged (R. 55). 

Appellant argues that the prosecutor committed a factual 
error when he said that “from her own testimony I believe 
she called up the doctor and told the doctor that this bottle had 
fallen over behind the bathtub*’. Although there may be 
doubt whether the bottle did actually fall over behind the 
bathtub, 30 there is no doubt that appellant testified “It [the 
bottle of Demarol] fell over behind my bathtub after I had 
had about three doses of that” (R. 41). So the only thing 
left that appellant complains about is the fact the prosecutor 
stated he believed that appellant testified she called up her 
doctor and told him about the bottle falling. It seems entirely 
immaterial whether she told her doctor this or not, or whether 
the Government mentioned this in its closing argument. The 
prosecutor in his argument to the jury fairly presented the 
evidence. Appellant could not have been prejudiced in the 
least. 

There is absolutely no merit in appellant’s argument that 
the prosecutor asked prejudicial or improper questions. Not 
only was this point never raised in the lower court but no ques¬ 
tions which are allegedly prejudicial are set forth in the brief. 
Nor in fact does the brief contain any indication of which ques¬ 
tions the prosecutor asked that appellant now considers preju¬ 
dicial, other than the fact appellant indicates they were asked 
when she was cross-examined and concerned Dr. Morris. 
There were many such questions—(See R. 44-47)—too many 
for the government to now discuss each and every one. 21 But 
it is noted that all the prosecutor was trying to prove was that 
appellant was in fact a user of narcotics. This she admitted 
although she contended that she used very little and that it 
was for “intense temporal pain” (R. 27). She also admitted, 
during the questioning, concerning Dr. Morris and the narcot¬ 
ics she had received from him, that when arrested she had in 
her possession a bottle which had been filled with Demarol as 

* If this were true why would appellant carry the empty bottle in her 
purse? 

11 Since this objection was not raised in the lower court the Government 
was not called upon to show the basis for any question. 
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well as a needle. This was not just in appellant’s possession— 
it was hidden behind the lining in her pocketbook (R. 47). 
Appellant has not pointed to one question that was prejudicial 
but has limited her brief to a general attack upon all the ques¬ 
tions asked concerning Dr. Morris. This, it is submitted, illus¬ 
trates the weakness of appellant’s attack. 22 

IV 

Appellant received the effective assistance of counsel 

Appellant asserts that she was prejudiced by her own coun¬ 
sel’s conduct. She contends that her counsel’s failure to offer 
certain objections and his closing argument to the jury deprived 
her of rights guaranteed by the Sixth Amendment. This 
argument is being raised in this Court for the first time. 

In Burton v. United States, 80 U. S. App. D. C. 208, 209, 151 
F. 2d 17 (1945), cert, denied, 326 U. S. 789 (1946), this Court 
said: 

There are few trials free from mistakes by counsel. 
After judgment and an appeal, errors in judgment as to 
the conduct of the defense are easy to point out. Here 
the appellant selected his counsel and made no objections 
to this conduct during the trial. Under such circum¬ 
stances it is well settled that error in judgment, incompe¬ 
tency or mismanagement of the defense by counsel is 
generally not ground for a new trial. This is not to deny 
that a defendant’s right may be so “flagrantly disre¬ 
garded by counsel of his owm choosing, and, as a conse¬ 
quence, justice so manifestly miscarry,” that a new trial 
should be ordered. The record does not show that coun¬ 
sel could have rebutted the prosecution’s evidence or 
that the introduction of any evidence was prejudicial, 
[footnotes omitted.] 

See also, Tompsett v. Ohio, 146 F. 2d 95 at 98 (6th Cir. 1944) 
where the court stated that “The incompetency or negligence of 
an attorney employed by a defendant does not ordinarily consti¬ 
tute grounds for a new trial * * In Miller v. Hudspeth, 

33 See Jvu Ikuto Toguri I)'Aquino v. United Staten, 192 F. 2d 33S at 3GC-3G9 

(9th dr. 1951). 
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176 F. 2d 111, 119 (10th Cir. 1949) the court said that “A new 
trial may not be declared # * * because of mistakes on the 
part of * # * counsel” and in State v. Lindstrom, 180 Minn. 
435,231N. W. 12,13 (1930), the court stated: 

Where the defense is conducted by counsel selected by 
defendant or by those to whom he intrusted that duty, 
it is only under very exceptional circumstances that a 
new trial will be granted on account of the manner in 
which the defense was conducted, or on account of a sub¬ 
sequently asserted dereliction of duty on the part of such 
counsel, and where it appears that in consequence of 
such dereliction of duty the defendant may have been 
unjustly convicted. 

Of course, the guarantee of “assistance of counsel” under the 
Sixth Amendment contemplates that it be “effective assistance.” 
Neufield v. United States, 73 App. D. C. 174,182,118 F. 2d 375 
(1941), cert, denied 315 U. S. 798; Glosser v. United States, 315 
TJ. S. 60 at 76,62 S. Ct. 457,86 L. Ed. 680 (1941). But that does 
not mean that the Constitution guarantees the assistance of the 
most brilliant counsel. United States ex rel. Mitchell v. 
Thompson, 58 F. Supp. 683,688 (D. C. S. D. N. Y. 1944). And 
there is no duty on the court to attempt to substitute its judg¬ 
ment of the proper trial tactics in the trial of a case for that of 
the lawyer in the forum. Felton v. United States, 83 U. S. App. 
D. C. 277, 278,170 F. 2d 153 (1948), cert denied 335 U. S. 831. 
Furthermore, there is a presumption that counsel is competent, 
United States ex rel. Feeley v. Ragen, 176 F. 2d 579 (7th Cir. 
1949), cert, dismissed, 338 U. S. 809 (1949), and that he acted in 
a proper manner, Brink v. United States, 202 F. 2d 4 (10th Cir. 
1953), cert, denied 345 U. S. 1001 (1953). Such presumption is 
rebuttable only with strong and convincing proof. Fambles v. 
State, 97 Ga. 625,25 S. E. 365 (1896). 

Appellant argues that she did not receive the effective as¬ 
sistance of counsel 23 because trial counsel did not object to the 
introduction of certain evidence. That evidence was a photo¬ 
static copy of a certificate of death and a burial transit permit 

a Actually appellant only contended that she was “prejudiced” by various 
acts on the part of her counsel. Apparently she is arguing that she did 
not receive the effective assistance of counsel. 
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for Dr. Smith. The record indicates that no objection was 
offered to this evidence because it was stipulated between 
counsel for the defense and the government that the burial 
certificate introduced was for Dr. Smith (R. 20,102,99). Quite 
obviously counsel for the appellant in the trial court and 
counsel for the government had discussed this problem and 
agreed that the certificate in question would be used by the 
government as showing the death of Dr. Smith, without the 
necessity for formal proof (R. *20, 102, 99)/* It seems a little 
late for appellant to now object to such a procedure. It is sub¬ 
mitted that the trial counsel acted in a very commendable 
manner in this regard, and that the criticism is totally un¬ 
warranted. 

Appellant also contends, for the first time, that she did not 
receive the effective assistance of counsel because of her coun¬ 
sel’s argument to the jury. The only case cited in support 
of appellant’s position is Tatum v. United States, 88 U. S. App. 
D. C. 386, 190 F. 2d 612 (1951). In that case counsel for the 
defendant stating in his argument to the jury that a verdict 
of guilty was proper under the circumstances and the evidence 
in the case. This concession was made in an attempt to get 
the jury not to ask for the death penalty. This Court in 
reversing the conviction said that counsel went too far as his 
client had not conceded guilt. But here counsel never stated 
that it was proper under the circumstances and the evidence 
in the case to return a verdict of guilty. Appellant argues 
that her trial counsel implied “that he recommended a plea 
of guilty to the charge”. Even if this is true, 25 that is quite 

94 Trial counsel might very well have investigated the problem and found 
that Dr. Smith was deceased. 

"The paragraph complained of reads as follows (R. 60): 

“I am going to say this one final thing to you, and I have my client’s per¬ 
mission to do so, I am sure: I talked to this young lady for a long time and 
told her I thought her chances were pretty dim because the circumstances 
pointed that way, as to guilt, but she said, ‘No; I don’t care what you say, 
you as a lawyer, or any other lawyer, that I am innocent of this charge and 
I intend to stand trial,’ and so having told her that, and she having told me 
she was innocent, and having protested her innocence here today, I just ask 
you to be very careful before you make up your minds that her story doesn’t 
have that amount of credence in it which would raise at least a reasonable 
doubt in the mind of the jury. It is not an invitation to a hung jury, but if 
you have one, two, or more who have a reasonable doubt about this business. 
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different from telling the jury that a verdict of guilty was 
proper under the circumstances. Counsel argued that although 
he had talked with appellant and told her her chances were 
not good that she had insisted she was innocent of the 
charge and intended to stand trial. So, far from conceding any 
of appellants rights away, counsel actually was able to put 
before the jury appellant’s insistence that she was innocent. 
Counsel then went on to argue that the jury should be very 
careful before they made up their minds that her story doesn’t 
at least create a reasonable doubt, and he asked each individual 
juror to cling to his own thoughts on the case. Counsel was 
obviously attempting to get at least some of the jurors to hold 
out for an acquittal even though the evidence in the case 
pointed to appellant’s guilt for as pointed out in argument 
two her defense to the charges was unbelievable. Of course, 
it is a serious charge to state that a trial attorney did not 
properly represent his client, and when it is contended that 
he made error in his closing argument to the jury this Court 
should read his argument in its entirety. When this is done 
it is seen that counsel was attempting to salvage a bad case 
that was made worse by his own client’s conduct in the court; 
he was trying to save a case which was made impossible by 
appellant’s unbelievable story. We submit that in the cir¬ 
cumstances of this case trial counsel’s conduct was perfectly 
proper. 

CONCLUSION 

Wherefore, we respectfully submit the judgment of the Dis¬ 
trict Court should be affirmed. 

Leo A. Rover, 

United States Attorney . 
Lewis Carroll, 

Arthur J. McLaughlin, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorney. 

and such a doubt as might disturb you say six months from now, ‘I wonder 
about that girl’s story,’ then you should cling to her contention about her 
innocence until you are persuaded by your fellow jurors, if it can be, that 
your position is untenable.” 
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